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A. INTRODUCTION

1. These submissions are filed on behalf of Counsel Assisting the Inquiry in relation to Public
Hearing 2, which was conducted in several stages: 5-13 December 2022 (December hearing),
20 February-6 March 2023 (February/March hearing), and 20 April, 5 and 15 May 2023 (April-
May hearing), and 21 and 25-29 September and 3-6 October 2023 (September/October

hearing).

2. These submissions supplement the principal submissions of Counsel Assisting dated 7 June 2023
(CAS). They relate to evidence adduced at the September/October hearing, and to the factors
which led to the convening of that hearing, some months after the filing of what were to have
been the final written submissions, by both Counsel Assisting and authorised parties, in June

2023.
3. In the September/October hearing, nine witnesses gave oral evidence:
a. Detective A/Sergeant (D A/S) Cameron Bignell;
b. Detective Sergeant (DS) Alicia Taylor;

c former Detective Chief Inspector (DCI) Stewart Leggat (referred to as Mr Leggat in

these submissions);
d. former DCI John Lehmann (referred to as Mr Lehmann in these submissions);
e. Emma Alberici;
f. Georgina Wells;
g. DS Penelope Brown;
h. former DCI Pamela Young (referred to as Ms Young in these submissions); and

i. former Deputy Commissioner Michael Willing (referred to as Mr Willing in these

submissions).

4. Each of those witnesses (other than Mr Willing, who had previously provided a statement) also

provided one or more written statements, all of which were received into evidence.!

! Exhibit 6, Tab 509, Statement of D A/S Cameron Bignell, 8 September 2023 (NPL.9000.0026.0007); Exhibit 6,
Tab 517, Statement of DS Alicia Taylor, 20 September 2023 (NPL.9000.0033.0001); Exhibit 6, Tab 515, Statement
of Stewart Leggat, 15 September 2023 (SCOI.85707); Exhibit 6, Tab 513, Statement of John Lehmann, 29 August
2023 (SCOI.85495); Exhibit 6, Tab 524, Statement of Emma Alberici, 25 September 2023 (SCOI.85817); Exhibit 6,
Tab 511, Statement of Georgina Wells, 4 September 2023 (NPL.9000.0027.0001); Exhibit 6, Tab 519, Statement
of DS Penelope Brown, 20 September 2023 (SCOI.85747); Exhibit 6, Tab 5194, Second statement of DS Penelope
Brown, 29 September 2023 (SCOI.85950); Exhibit 6, Tab 521, Second statement of Pamela Young (SCOI.85816).

4
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5. In addition, the Inquiry received a number of witness statements from witnesses who were not
also called to give oral evidence, namely Siobhan McMahon, Strath Gordon, Superintendent

Craig Middleton, Detective Inspector (DI) Paul Grace, Superintendent Andrew Hurst, Detective

Senior Constable (DSC) Paul Rullo, Sergeant Geoffrey Steer and 1446 “ All of those

statements are also now in evidence.

6. On 21 September 2023, three additional volumes (volumes 17, 18 and 19) were tendered and
became part of Exhibit 6. On 16 October 2023, an additional volume (volume 20) was tendered

and became part of Exhibit 6.

2 Exhibit 6, Tab 510, Statement of Siobhan McMahon, 1 September 2023 (NPL.9000.0025.0009); Exhibit 6, Tab
512, Statement of Strath Gordon, 5 September 2023 (NPL.9000.0028.0001); Exhibit 6, Tab 507, Statement of
Superintendent Craig Middleton, 8 September 2023 (NPL.9000.0029.0001); Exhibit 6, Tab 508, Statement of DI
Paul Grace, 8 September 2023 (NPL.9000.0024.0012); Exhibit 6, Tab 514, Statement of Superintendent Andrew
Hurst (NPL.9000.0030.0015); Exhibit 6, Tab 520, Statement of DSC Paul Rullo, 22 September 2023 (SCOI.85772);
Exhibit 6, Tab 520A, Second statement of DSC Paul Rullo, 25 September 2023 (SCOI.85780); Exhibit 6, Tab 518,
Third statement of Sergeant Geoffrey Steer, 19 September 2023 (SCOI.85731); Exhibit 6, Tab 516, Statement of

] 1446 1, 15 September 2023 (NPL.9000.0031.0001).
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B. WHY PUBLIC HEARING 2 WAS REOPENED
7 On 28 June 2023, written submissions (CPS) were filed on behalf of the NSW Police Force

(NSWPF) and Mr Willing (WS).? Oral submissions on behalf of Mr Willing had been made on
21 June 2023.

8. The submissions on behalf of those parties raised, for the first time, contentions that various
findings and conclusions could not be made because evidence had not been obtained from a
large number of witnesses. It was also contended that in some respects procedural unfairness

had resulted or might result.

Background

9, It is necessary to set out the relevant history, and procedural framework, against which such

contentions (if they are still pressed) would fall to be considered.

10.  Under the Special Commissions of Inquiry Act 1983 (NSW) (SCOI Act), the power to summons
witnesses is reposed in the Commissioner: s. 14. The SCOI Act does not confer on interested

parties a right to call witnesses.

11. Consistent with the SCOI Act, the Inquiry’s Practice Guideline 1 has at all relevant times, since

its publication on the Inquiry’s website in early October 2022, included the following features:

20. Allwitnesses at a public hearing will be called by Counsel Assisting.

21.  Any person authorised to appear at a hearing who wishes to have evidence of a
witness or witnesses placed before the Commission is to notify Counsel Assisting of
the names of such witnesses, and is to provide a signed statement of their expected
evidence (if possible in the form of a statutory declaration) as soon as practicable.

23. Counsel Assisting will determine whether or not to call the witness. An application
may be made directly to the Commissioner to call the witness only after the above
procedure has been completed and Counsel Assisting has indicated that the witness
will not be called.

12. Atno stage prior to 28 June 2023 did the NSWPF or Mr Willing notify Counsel Assisting that they

wished to have evidence of a particular witness or witnesses placed before the Inquiry.

13. However, the Inquiry sought the assistance of the NSWPF in identifying appropriate and
necessary witnesses and in preparing written statements from those witnesses in relation to

Public Hearing 2.

3 Written submissions were also filed on behalf of Sergeant Geoffrey Steer on 27 June 2023.
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14. On 20 September 2022, the Inquiry wrote to the NSWPF to request witness statements from
the following persons (20 September letter):*
® Asto Strike Force (SF) Parrabell and its methodology (together with certain other topics):

Assistant Commissioner (AC) Anthony Crandell — the senior officer who set up SF Parrabell
and wrote its final report;

e As to the academic review of SF Parrabell: one or both of Dr Willem de Lint, and/or
Dr Derek Dalton, of Flinders University;

e  Astovarious topics relating to Bias Crimes generally, including the Bias Crimes Unit (BCU):
Sergeant Geoffrey Steer (former Bias Crimes Co-ordinator), and/or the appropriate other
officer; and

s As to SF Neiwand and its methodology: DS Steven Morgan (the Investigation Supervisor)
and/or former DSC Michael Chebl (the Officer in Charge (OIC)) (referred to as Mr Chebl in
these submissions).

15. The Inquiry sought these statements because, as far as it was aware, the named individuals
would be best placed to give evidence in relation to the matters outlined in that letter, subject
to the input that could be provided by the NSWPF. The Inquiry offered the NSWPF choices as to
the appropriate individual(s) to provide statements. It did so because it recognised that the
NSWPF would be likely to be best able to determine which individual(s) were the appropriate

or necessary witnesses in relation to particular topics.
16.  Each of the requests for a statement from officers of the NSWPF expressly noted that:®

a. if a topic fell outside the knowledge of the officer, the NSWPF should provide a
statement from the appropriate officer to address that topic; and

b. if officers considered that other topics were relevant and should be addressed, they
should do so.

17. The NSWPF duly provided statements, in response to the Inquiry’s 20 September letter, from:

a. AC Crandell, dated 31 October 2022, in relation to all topics required (including
SF Parrabell), with the exception of some topics relating to Bias Crimes which were to

be addressed by others;®

* Exhibit 6, Tab 533, Letter from Solicitor Assisting the Inquiry to Office of the General Counsel, NSW Police Force,
20 September 2022 (SCOI1.82096).

5 Exhibit 6, Tab 533, Letter from Solicitor Assisting the Inquiry to Office of the General Counsel, NSW Police Force,
20 September 2022 (SCOI.82096).

5 Exhibit 6, Tab 4, Statement of AC Anthony Crandell, 31 October 2022 (SCOIL.76961).
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b. Shobha Sharma dated 28 October 2022 and Sergeant Ismail Kirgiz dated 28 November

2022, in relation to some of the Bias Crimes topics;”

C. Dr de Lint and Dr Dalton, in a joint statement dated 28 October 2022, in relation to

the academic review;®

d. DS Morgan dated 31 October 2022, in relation to SF Neiwand.®

18. Inrelation to SF Neiwand, the NSWPF chose not to provide a statement from Mr Chebl, but only

from DS Morgan.

19. As to Sergeant Steer, a statement from him had been created by 11 October 2022, but the
NSWPF advised the Inquiry by letter dated 3 November 2022 that there was “potential for a
conflict” between the interests of the Commissioner of Police and those of Sergeant Steer.°
Accordingly, Sergeant Steer’s statements (both ultimately dated 18 November 2022) were in

fact provided by solicitors separately representing Sergeant Steer, rather than by the NSWPF.*

20. On 22 December 2022, the Inquiry requested a statement from Mr Willing. He was asked to
address, “at least”, the 25 topics identified in that letter, including in relation to SF Macnamir,
SF Parrabell and SF Neiwand.'? Mr Willing had been the Commander, Homicide from 2011 to
2017, a six-year period which encompassed virtually the whole duration of all three of these

strike forces.

21. The NSWPF duly provided a statement from Mr Willing (who was no longer a police officer),

addressing those topics, dated 30 January 2023."

22. No suggestion was made by the NSWPF, prior to 28 June 2023, that any of the persons who
produced those various statements were not in a position to address all the topics raised, or

that statements should also be obtained from other persons.

7 Exhibit 6, Tab 2, Statement of Shobha Sharma, 28 October 2022 (SCOI1.76960); Exhibit 6, Tab 3, Statement of
Sergeant Ismail Kirgiz, 29 November 2022 (SCOI.82035).

8 Exhibit 6, Tab 1, Joint Statement of Professor Willem de Lint and Associate Professor Derek Dalton, 29 October
2022 (SCOI.76959).

9 Exhibit 6, Tab 5, Statement of DS Steven Morgan, 31 October 2022 (SCOI.76962).

10 Exhibit 6, Tab 537, Letter from the Office of the General Counsel, NSW Police Force to Solicitor Assisting the
Inquiry, 3 November 2022 (SCOI1.86184).

11 Exhibit 6, Tab 6, Statement of Sergeant Geoffrey Steer, 18 November 2022 (SCOI.82080); Exhibit 6, Tab 6A,
Supplementary Statement of Sergeant Geoffrey Steer, 18 November 2022 (SCOI.82081).

12 Exhibit 6, Tab 252A, Letter from Solicitor Assisting the Inquiry to the Office of the General Counsel, NSW Police
Force, 22 December 2022 (SCOI1.82369.00002).

13 Exhibit 6, Tab 252, Statement of Michael Willing, 30 January 2023 (SCOI.82369.00001).
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Strike Force Parrabell

23. It was plain from the 20 September letter that the Inquiry was seeking evidence, from
AC Crandell and/or other appropriate officer(s), as to the way in which the various SF Parrabell

personnel were meant to, and did in fact, carry out their respective tasks.

24. The Inquiry understood AC Crandell to be the officer best placed to give evidence in relation to
these and other aspects of SF Parrabell, because he made the decision to establish SF Parrabell,
because he was the Commander of the strike force throughout its existence, and because he

was the author of the NSWPF part of the Parrabell Report.

25. A statement was duly provided from AC Crandell, dated 31 October 2022, as noted above. No
indication was given to the Inquiry that in any respect AC Crandell was unable to address the

topics listed in the Inquiry’s 20 September letter in relation to SF Parrabell.

26. On 2 December 2022 (one working day before Public Hearing 2 was to commence), the NSWPF
advanced written submissions, supplemented on 5 December 2022 by oral submissions, to the
effect that several of the topics which AC Crandell had been asked to address (and had
addressed in his statement), including the creation of SF Parrabell and its methodology, were
outside the Inquiry’s Terms of Reference. In a judgment delivered on 6 December 2022, the

Commissioner rejected those submissions.

27. In the circumstances summarised above, it could not have been more obvious that the
methodology of SF Parrabell, both as proposed and as implemented, was a matter which the
Inquiry was considering and on which it sought and required evidence from the appropriate

NSWPF officer or officers.

28. Yetthe NSWPF claimed, in the CPS, that AC Crandell — the Commander of SF Parrabell — was not
able to address the methodology of the strike force. The NSWPF asserted that evidence about
such matters was needed from all 16 officers who participated to any extent in the strike force,
including but not limited to Superintendent Middleton, DI Grace and/or D A/S Bignell: see for
example CPS [508], [510], [513], [520], [542]-[547], [554], [571].

29. The NSWPF also asserted that other witnesses should have been called to give evidence about
SF Parrabell, namely Dr Danielle Tyson, Jacqueline Braw and Dr Philip Birch: see for example

CPs [650], [661]-[670], [730].

30. If AC Crandell was not able to give comprehensive evidence about SF Parrabell, in particular its
proposed and actual methodology, notwithstanding that he was at all times the Commander of

the strike force, then the NSWPF ought to have promptly informed the Inquiry of that fact in
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response to the 20 September letter, and should have provided statements, from any or all of
Superintendent Middleton, DI Grace and D A/S Bignell, and/or from any other officer whose

evidence was considered necessary, at the same time as providing that of AC Crandell.

31. The questioning of AC Crandell in December 2022, by Senior Counsel Assisting (and the
Commissioner), made it even more clear that the proposed and actual methodology of
SF Parrabell, including the form of, changes to, and use of the Bias Crimes Indicator Review Form
(BCIF), was being closely examined by the Inquiry.® Senior Counsel for the NSWPF also
questioned AC Crandell at some length at that time, including about such matters.'®
No submission or suggestion was made that other officers should also give evidence about

them.

32.  Any suggestion that the NSWPF was not squarely on notice that those matters were likely to be
the subject of submissions by Counsel Assisting, both from the 20 September letter, and from

the nature and extent of the questioning of AC Crandell in December 2022, should be rejected.

33. Giventhe stance adopted in the CPS, it is most unfortunate that the NSWPF did not comply with
either the requirements of Practice Guideline 1 or the terms of the Inquiry’s 20 September

letter.

Bias Crimes, Bias Crimes Coordinator and Bias Crimes Unit

34. In his statement of 31 October 2022, at [12] and [13], AC Crandell indicated that he had “no
particular knowledge” about matters relating to the BCU (and the Engagement and Hate Crime
Unit), and was “not in a position to address” such matters, and that he understood that other

members of the NSWPF would do so.

35. As noted above, the NSWPF did provide two other statements dealing with these matters,

namely those of Ms Sharma and Sergeant Kirgiz.

36. Two statements of Sergeant Steer were provided to the Inquiry on or about 18 November 2022
by solicitors acting separately for Sergeant Steer. However, the first of those statements had

been completed by Sergeant Steer (with the assistance of the NSWPF) by 11 October 2022, prior

1% See, eg, Transcript of the Inquiry, 7 December 2022, T698.18-699.39, T706.9-708.35, T783.27-784.46, T785.27-
786.17, T789.9-794.23, T813.24-816.41 (TRA.00012.00001); 8 December 2022, T829.11-832.25, T840.46-
846.12(TRA.00013.00001).

15 See, eg, Transcript of the Inquiry, 12 December 2022, T1035.2-T1038.30 (TRA.00015.00001).

10
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to the decision of the NSWPF to arrange for separate representation for him because of the

“potential for conflict”.®

37. That first statement of Sergeant Steer directly addressed the problem of under-resourcing of
the Bias Crimes Coordinator and the Bias Crimes Unit: see for example at [12], [16]; see also
[39]. Although the contents of Sergeant Steer’s statement, including those paragraphs, were
known to the NSWPF by 11 October 2022, the NSWPF chose not to provide statements from

witnesses capable of giving evidence about the availability of, or priorities relating to, resources.

38. Sergeant Steer’s statement did not deal directly with the effective abolition of the Bias Crimes
Unit in 2017, or his view that he was forced out at that time. However, those matters were
squarely raised in numerous documents included in the tender bundle (which is Exhibit 6 before
the Inquiry), and were also the subject of oral evidence from both AC Crandell and Sergeant

Steer, in particular, in December 2022.%

39. In the CPS, the NSWPF contended, for the first time, that the Inquiry should have adduced
evidence from a witness or witnesses (not identified by name) about certain matters, including

in particular the following, and that the Inquiry therefore may not make any findings about such

matters:
a. the availability of resources, and the appropriate distribution of them among the
various competing priorities of the NSWPF: see [29] and [56];
b. the objectivity of Sergeant Steer, and the accuracy of his opinions in relation to the
restructuring of the Bias Crimes Unit in 2017 and his being “forced out” of the Bias
Crimes Unit at that time: see [34], [36]; and
& the reasons for the 2017 restructure, from the perspective of “those actually

responsible for [it]": see [36].

40. If the NSWPF considered that there was a need for witnesses other than AC Crandell, Ms Sharma
and Sergeant Kirgiz to give evidence about such matters, then the NSWPF ought to have
promptly informed the Inquiry of that fact, having regard to both the 20 September letter and
the terms of Practice Guideline 1, and should have provided statements from any officer whose

evidence was considered necessary.

16 Exhibit 6, Tab 537, Letter from the Office of the General Counsel, NSW Police Force to Solicitor Assisting the
Inquiry, 3 November 2022 (SCOI. 86184).

17 See, eg, Transcript of the Inquiry, 6 December 2022, T619.1-629.20 (AC Crandell) (TRA.00011.00001);
Transcript of the Inquiry, 12 December 2022, T1053.39-1054.45 (AC Crandell), T1125.21-T1128.1 (Sergeant
Steer) (TRA.00015.00001).

11
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41. The questioning of AC Crandell and Sergeant Steer by Senior Counsel Assisting, in December
2022, made amply clear that these matters were being closely examined by the Inquiry.*® Again,
Senior Counsel for the NSWPF also questioned AC Crandell at that time, including about those
matters.” No suggestion was made, until 28 June 2023, that other officers should also give

evidence about them.

42. Again, it is most unfortunate that the NSWPF did not comply with either the requirements of

Practice Guideline 1 or the terms of the Inquiry’s 20 September letter.
Strike Force Neiwand

43. Inits 20 September letter, the Inquiry requested, in relation to SF Neiwand, a statement from

DS Morgan (the Investigation Supervisor) and/or Mr Chebl (the OIC).

44, The NSWPF chose to provide only a statement from DS Morgan (dated 31 October 2022), and

not to provide a statement from Mr Chebl (either instead or as well).

45. The Inquiry accordingly proceeded on the basis that, in the view of the NSWPF, DS Morgan was
the appropriate person to give comprehensive evidence about the work of SF Neiwand,
including its methodology and “any interim or final reports” (which, as the evidence revealed,
comprised in particular the nine Progress Reports, the three Neiwand Summaries and the Post

Operative Assessment).

46. No indication was given, either in correspondence or in the statement of DS Morgan itself, that
DS Morgan was in any respect unable to address such topics in a comprehensive way, or that

his recollections or views were or might be in any way different from those of Mr Chebl.

47. On 22 December 2022, the topics which the Inquiry requested Mr Willing address included a
number of topics on SF Neiwand. The Inquiry took that step having regard inter alia to various
aspects of the contents of DS Morgan’s statement, as well as the oral evidence of AC Crandell

in December.

48. The questioning of DS Morgan and Mr Willing by Senior Counsel Assisting, in February 2023,

made it very clear that the work and methods of SF Neiwand, including the content of the three

18 See, eg, Transcript of the Inquiry, 6 December 2022, T619.1-631.31, T652.15-653.47 (AC Crandell)
(TRA.00011.00001); Transcript of the Inquiry, 7 December 2022, T727.47-T729.6 (AC Crandell)
(TRA.00012.00001); Transcript of the Inquiry, 12 December 2022, T1077.33-1078.8, T1102.27-1103.13,
T1125.21-1128.1 (Sergeant Steer) (TRA.00015.00001).

19 See, eg, Transcript of the Inquiry, 12 December 2022, T1045.55-1046.44, T1048.23-25, T1053.39-1055.43 (AC
Crandell) (TRA.00015.00001).

12
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Neiwand Summaries, were being closely examined by the Inquiry and were likely to be the

subject of criticism by Counsel Assisting in submissions.

49. However, in the CPS, the NSWPF repeatedly advanced the contention that Mr Chebl should
have been called to give evidence, and that in the absence of evidence from him (and, it was
seemingly also asserted, every officer in any way involved in SF Neiwand), various findings
cannot be made and procedural fairness has not been accorded to him or them: see for example

CPS [239], [240], [300], [360], [364], [450].

50. It also appears to be suggested in the CPS, at [242], that former DS Kenneth Bowditch should

have been called as a witness in relation to the death of Ross Warren.

51. If at any time the NSWPF considered that a statement should have been obtained from
Mr Chebl or anyone else, the NSWPF should have so advised the Inquiry and should have
provided the requisite statement or statements. Once again, reference is made to the Inquiry’s

2 September letter and to Practice Guideline 1.

52. Again, it is most unfortunate that the NSWPF did not comply with either the requirements of

Practice Guideline 1 or the terms of the Inquiry’s 20 September letter.

Strike Force Macnamir

53. Inits letter of 22 December 2022, the Inquiry requested that Mr Willing also address, in his

statement, a number of topics relating to SF Macnamir. Those topics included:?°

6. The background to and reasons for the establishment of Strike Force Macnamir.
7. Mr Willing’s role in connection with the establishment of Strike Force Macnamir.

11. A summary of the work of Strike Force Macnamir from its inception to its conclusion.

54. The Inquiry expected that Mr Willing would likely have sufficient knowledge of and involvement
in SF Macnamir to address such matters. That assumption was reinforced by parts of

Mr Willing’s statement when it was received, such as paragraphs 47 and 48.

55. The questioning of Mr Willing by Senior Counsel Assisting, in February 2023, made it very clear
that the approach adopted by SF Macnamir to the reinvestigation of the death of Scott Johnson,

between February 2013 and November 2017, including whether the strike force was committed

2 Exhibit 6, Tab 252A, Letter from Solicitor Assisting the Inquiry to the Office of the General Counsel, NSW Police
Force, 22 December 2022 (SCOI.82369.00002).
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to favouring the suicide theory,? was being closely examined by the Inquiry and was likely to

be the subject of submissions by Counsel Assisting.

56. However, arecurring theme in the CPS was that the Inquiry did not call evidence from a number

of officers in relation to SF Macnamir, in particular Ms Young, DS Brown, Mr Leggat, DSC Rullo,

a. Asto Australian Story: [112]-[115];
b. Astothe 2013 Issue Paper: [135], [278];

c. Astothe Unsolved Homicide Team (UHT)’s assessment of the Scott Johnson case: [96],

[101], [103];
d. As to the overlap between SF Macnamir and SF Neiwand: [130], [132], [148];
e. As to the conduct of SF Macnamir: [160]-[161], [178], [185], [186], [198]-[201]; and
f. Asto Lateline: [205], [226], [234].

57. Mr Willing has also made submissions, in relation to the Lateline interview, that various findings
could not be made because the Inquiry had not obtained evidence from a number of witnesses,
including in particular Ms Young, DS Brown, Ms Wells and Ms Alberici: see for example WS [14],

[52]-[56], [66].

58. Mr Willing gave oral evidence on 20 and 21 February 2023, and again on 15 May 2023, on topics
including Lateline. He was questioned closely about those matters, both by Counsel Assisting
and by the Commissioner: see for example the exchanges excerpted at CAS [436] and [443]. It

was apparent from these exchanges that the veracity of aspects of his account was in issue.

59. If at any time the NSWPF, or Mr Willing, considered that evidence should have been obtained
from any of the individuals referred to above at [56], they should have so advised the Inquiry,
and should have provided the requisite statement or statements: see Practice Guideline 1. It is

most unfortunate that the NSWPF, and in this respect Mr Willing, did not do so.

The “straw man” submissions

60. In the CPS, the NSWPF has frequently attributed to Counsel Assisting submissions and/or
proposed findings in the CAS which Counsel Assisting simply did not make or propose.

Mr Willing has also done so. Having set up these straw men, the NSWPF and Mr Willing then

2 see, eg, Transcript of the Inquiry, 20 February 2023, T1625.8-28, T1626.23-27, T1676.26-47, T1701.27-38
(TRA.00023.00001); 21 February 2023, T1869.8-26 (TRA.00024.00001).
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proceeded to attempt to knock them down. Both the misattributions, and the purported

responses to them, should be rejected.
61. Among many examples, the following are among the more egregious:

a. The NSWPF has repeatedly claimed that Counsel Assisting had submitted that there was
“an elaborate conspiracy”, involving both police and academic witnesses, and a
“conspiratorial” coordination between SF Parrabell, SF Macnamir and SF Neiwand: see
for example CPS [15], [18], [144], [155] and [423]. No such submission was made by
Counsel Assisting. The term “conspiracy” appears nowhere in the CAS. The only

submissions in which such language is used are those of the NSWPF and Mr Willing.

b. Mr Willing has also claimed that Counsel Assisting was alleging “conspiracies” in relation
to matters relating to Mr Willing: see for example WS [19], [20]. Again, no such

submission was made by Counsel Assisting.

c. It is striking that, while wrongly attributing “conspiracy theories” to Counsel Assisting,
Mr Willing himself blatantly asserted that Ms Young, DS Brown and Ms Alberici were
involved in a “covert and sophisticated plan”, notwithstanding that none of those persons
had been afforded, by Mr Willing, any opportunity to respond to such allegations.
Reference is made to WS [43]-[45], and to the oral submissions on behalf of Mr Willing
on 21 June 2023.%

d. At CPS [147], the NSWPF alleged that the submission at CAS [359] that Mr Willing shared
Ms Young’s views as to “defeating the Johnson family by opposing and preventing a
finding of homicide” amounted to an assertion that Mr Willing “sought to pervert the
course of justice”. No such submission was made by Counsel Assisting, either expressly

or impliedly.

e. In a letter dated 27 September 2023 from his solicitors to the Inquiry, it was asserted on
behalf of Mr Willing that Counsel Assisting had submitted that Mr Willing had “lied” when
he said that his telephone conversation with Ms Young at about 5pm on 13 April 2015
took place before/after the studio interview between Ms Young and Ms Alberici on that
afternoon.?®* Counsel Assisting made no such submission. On the contrary, Counsel
Assisting proceeded on the assumption, favourable to Mr Willing, that he had been

mistaken when he first gave evidence on this pointin February 2023, and that the correct

22 See Transcript of the Inquiry, 21 June 2023, T4373-5, T4416.31-4417.13, T4439.43-4440.3 (TRA.00063.00001).
2 Exhibit 6, Tab 535, Letter from Arnold Bloch Liebler to Solicitor Assisting the Inquiry, 27 September 2023, 2
(SCOI.85984).
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position was as he testified, quite differently, in May 2023 (based on his dot points): see
CAS [430]-[435]; [436]-[451).

f. At CPS [113], the NSWPF claimed that Counsel Assisting had alleged that Mr Lehmann

lied on national television. No such submission was made by Counsel Assisting.

g. At CPS [135(b)] and [278], it seems to be asserted that Counsel Assisting had submitted
that the views expressed by Mr Lehmann in the 2013 Issue Paper were not his honest
views. No such submission was made by Counsel Assisting. To the contrary, it is the fact

that those were his honest views which may give rise to concern.

Strike Forces Macnamir, Parrabell and Neiwand

62. In his oral address on 30 June 2023, Senior Counsel for the NSWPF contended that it was not
until the receipt of the CAS on 7 June 2023 that the NSWPF realised that there was a suggestion
of what Senior Counsel called “a grand conspiracy” to “understate the incidence of gay hate

crimes”.?*

63. Inresponse to that contention, the following points may be made:

a. First, as noted above at [61a], nowhere in the submissions of Counsel Assisting is there

any contention of any such “conspiracy”.

b. Secondly, on 15 November 2022, summons NSWPF35 had required production by the
NSWPF of documents including, at paragraph 6:%
Any correspondence, file notes and/or minutes of meetings, in the period between
1 October 2015 and 30 March 2018 inclusive, between:
(a) Members of the Strike Force Neiwand team ...;
(b) Members of the Strike Force Parrabell team ...; and/or
(c) Members of the Strike Force Macnamir team ...,

in relation to the investigations being conducted by Strike Force Neiwand and/or
Strike Force Parrabell and/or Strike Force Macnamir.

i Thirdly, in the Inquiry’s letter of 22 December 2022, among the topics on which the
evidence of Mr Willing was sought was:
24 Mr Willing’s involvement in, and/or knowledge of, communications or co-operation

between or among Strike Force Neiwand, Strike Force Macnamir and Strike Force
Parrabell between October 2015 and June 2018, including but not limited to: ...

2 Transcript of the Inquiry, 30 June 2023, T4775.9-25 (TRA.00071.00001).
% Exhibit 6, Tab 280A, Summons to produce to NSWPF (summons NSWPF35), 15 November 2022, 2
(SCOI1.86183).
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(c) the provision of information and/or findings and/or interim or final
conclusions by one Strike Force to the other, including the reasons for doing
so and the dates and details thereof.

d. Fourthly, each of AC Crandell, Mr Willing and DS Morgan was questioned at some length
by Senior Counsel Assisting about possible links and confluences between and/or among
Strike Forces Macnamir, Neiwand and Parrabell.?® The Commissioner also asked

questions on those topics.?

64. Any suggestion that the NSWPF was not plainly on notice, at least from the 15 November 2022
summons, the 22 December 2022 letter, and the nature and extent of the questioning of those
witnessesin December 2022 and February 2023, that those matters were likely to be the subject

of submissions by Counsel Assisting, should be rejected.

The NSWPF as a model litigant

65. The NSWPF is bound by obligations as a model litigant. Although the Inquiry is not ‘litigation’,
those bound by model litigant obligations are required to observe those obligations in
proceedings generally.? Those obligations require the NSWPF not to cause unnecessary delay
and to “act with complete propriety, fairly and in accordance with the highest professional
standards”.” It could hardly be doubted that the expectation of the community generally would

accord with this standard.

66. The NSWPF's failure to inform the Inquiry at the earliest available opportunity that it considered
that further persons needed to be called to give evidence has resulted in unnecessary delay and

in considerable additional time and expense for both the Inquiry and interested parties.

% See, eg, Transcript of the Inquiry, 6 December 2022, T672.33-39, T678.6-11, T678.6-11 (AC Crandell)
(TRA.00011.00001); 7 December 2022, T764.47-765.4 (AC Crandell) (TRA.00012.00001); 20 February 2023,
T1627.8-1628.18, T1730.40-1731.11 1732.40-47, T1740.18-21 (Mr Willing) (TRA.00023.00001); 21 February
2023, T1763.44-1764.2, T1868.28-6 (Mr Willing) (TRA.00024.00001); 22 February 2023, T1890.16, T1920.12-27
(DS Morgan) (TRA.00025.00001); 23 February 2023, T1940.17-18, T1942.20, T1944.43 (DS Morgan)
(TRA.00026.00001).

¥ See, eg, Transcript of the Inquiry, 6 December 2022, T677.19-21, T688.42-689.7, T689.42-690.11
(TRA.00011.00001); 7 December 2022, T696.30-697.9, T763.24-40, 764.18-38 (AC Crandell) (TRA.00012.00001);
21 February 2023, T1870.36-1871.41 (Mr Willing) (TRA.00024.00001); 22 February 2023, T1901.28-36,
T1902.16-47, T1908.17-29 (DS Morgan) (TRA.00025.00001); 23 February 2023, T1940.20-26, T1942.9-20,
T1948.44-1949.1 (DS Morgan) (TRA.00026.00001); 27 February 2023, T2207.6-9 (DS Morgan)
(TRA.00028.00001); 20 April 2023, T3433.43-3434.22 (Mr Willing) (TRA.00044.00001).

%8 See Exhibit 6, Tab 534, NSW Department of Premier & Cabinet, M2016-03 Model Litigant Policy for Civil
Litigation and Guiding Principles for Civil Claims for Child Abuse, cl 1.2 (SCOI.86186).

2 Exhibit 6, Tab 534, NSW Department of Premier & Cabinet, M2016-03 Model Litigant Policy for Civil Litigation
and Guiding Principles for Civil Claims for Child Abuse, cl 3.1 (SCOI.86186).
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67. The stance adopted by the NSWPF (and to a lesser extent by Mr Willing), at this late stage of
this Inquiry’s operation, was wide-ranging in scope and had significant implications for the work

of the Inquiry, and particularly Public Hearing 2.

Procedural fairness

68. Nearly all the individuals in respect of whom it has been submitted either that they should have
been called as witnesses, or that they should be given notice of possible findings which may be
“adverse to their interests”, are serving or former police officers, or other former or current

members of staff of the NSWPF.

69. As to procedural fairness, five individuals were cited by the NSWPF, namely Ms Young,

...................... 4

DS Brown; 1446 i Mr Chebl, and Mr Lehmann: see CPS [113], [115], [350]-[351] (regarding

L__I4§6:E], [201] (regarding Ms Young and DS Brown); and [364] (regarding Mr Chebl and other
personnel involved in the SF Neiwand investigations). By contrast, Mr Willing’s contention was
that the absence of evidence from certain witnesses resulted in a potential injustice for
Mr Willing himself: WS [14(c)], [69]. These procedural fairness submissions related to SF

Macnamir and SF Neiwand, but not to SF Parrabell.**

Principles

70. It may be readily accepted that the requirements of procedural fairness apply to this Inquiry.

71. Neither the SCOI Act, nor the Terms of Reference, contain any directions as to the “practice and
procedure to be followed” which might be understood as directly imposing requirements of
procedural fairness.?> However, to exclude the application of procedural fairness, express
statutory language would usually be required.?® As Mason CJ, Deane and McHugh JJ observed
in Annetts v McCann (1990) 170 CLR 596 at 598:3

When a statute confers power upon a public official to destroy, defeat or prejudice a
person’s rights, interests or legitimate expectations, the rules of natural justice regulate

the exercise of that power unless they are excluded by plain words of necessary
intendment.

30 |n addition, the NSWPF submitted that it would be “a serious breach of procedural fairness” to make adverse
findings as to Mr Willing’s credibility: see CPS [107].

31 At CPS [542], it is said that “speculative criticism as to the possible impact of the changes [to the constituent
documents] is, in the absence of such evidence [from relevant Parrabell officers], both unfair and inutile”.

32 See Special Commissions of Inquiry Act 1983 (NSW), s. 5.

3 Annetts v McCann (1990) 170 CLR 596 at 598.

3% Annetts v McCann (1990) 170 CLR 596 at 598. See also Commissioner of Police v Tanos (1958) 98 CLR 383 at
396 (Dixon CJ and Webb J), observing that intention of the legislature is not to be assumed or spelled out from
“indirect references, uncertain inferences or equivocal consideration”.
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72. Moreover, there is a clear line of authority that establishes that the principles of procedural
fairness apply to commissions of inquiry.®® That authority suggests that a duty to observe
procedural fairness may be implied as a condition of the exercise of statutory powers and
functions which are capable of adversely affecting the rights and interests of persons or

organisations.?

73. However, what procedural fairness requires in a given context is not fixed. Rather, procedural
fairness represents “a flexible obligation to adopt fair procedures which are appropriate and
adapted to the circumstances of the particular case”.?” The content of that obligation in an

Inquiry context is different from that which applies in judicial proceedings.®®

74. It has been recognised that the “fundamental obligation of the inquirer” in a commission of
inquiry is to “give a person, whose interests might be affected by the decision of the inquirer, a
reasonable opportunity to be heard before the decision which may affect those interests is
made”.* In particular, this means that the Commissioner cannot lawfully make any finding
adverse to the interests of a person “without first giving them an opportunity to answer the
matters put against them and to put submissions as to the findings or recommendations that

might be made” .
75. Inessence, this imposes two requirements on the Inquiry:

a. to provide notice to a person, whose interests might be adversely affected by a proposed

finding of the Commissioner, of the “nature and content of adverse material”;** and

35 Mahon v Air New Zealand Ltd [1984] AC 808; Ainsworth v Criminal Justice Commission (1992) 175 CLR 564;
Annetts v McCann (1990) 170 CLR 596; Re Royal Commission on Thomas Case [1980] 1 NZLR 602; Ferguson v
Cole (2002) 121 FCR 402 (Branson J).

3% Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 578, 592. See also Annetts v McCann (1990)
170 CLR 596 at 598 (Mason CJ, Deane and McHugh JJ); Plaintiff $10/2011 v Minister for Immigration and
Citizenship (2012) 246 CLR 636 at [97] (Gummow, Hayne, Crennan and Bell JJ).

37 Kioa v West (1985) 159 CLR 550 at 585 (Mason J)

3 Hall, P M, Investigating Corruption and Misconduct in Public Office — Commissions of Inquiry — Powers and
Procedures (Lawbook Co, 2™ ed, 2019) 550-551: “A commissioner conducting an inquiry... does so as an
investigator and as such is not bound to adopt the judicial model or mode of proceeding. The functions he or
she is required to perform and the matters required to be investigated may call for quite different procedures
and a different approach to those observed in inter partes litigation. Accordingly, in general the principles of
procedural fairness must be observed, their content must accommodate and facilitate the due discharge of the
responsibilities that rest with a commission of inquiry.”

3 Lawrie v Lawler [2016] NTCA 3 at [180].

4 Ainsworth v Criminal Justice Commission (1992) 175 CLR 564 at 581; see also Annetts v McCann (1990) 170
CLR 596 at 600-601; NCSC v News Corp Ltd (1984) 156 CLR 296 at 314-315.

*1 | awrie v Lawler [2016] NTCA 3 at [181]; Commissioner for the Australian Capital Territory Revenue v Alphaone
Pty Ltd (1994) 49 FCR 576 at 591-2.
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b. to give that person an opportunity to provide information or make submissions against

the making of that proposed finding.
76. However, two matters in particular need to be emphasised.

77.  First, these duties are enlivened only in respect of a person whose interests may be “adversely
affected” by a proposed finding. They are not owed to every person who has some connection
with, or may have knowledge of, a matter at issue, unless an “adverse” finding is proposed

about that person.

78. Courts take a broad, open-ended approach to determining the kinds of “interests” which attract
the protection of procedural fairness.*? The threshold is relatively low, in that “some clear form

of possible adverse affectation” may suffice.®

79. Nonetheless, where no adverse finding is proposed about a person, the question whether to
obtain evidence from that person is purely a forensic decision for the Commissioner, in whom
the power to call witnesses is solely reposed.* In such circumstances the question whether, in
the absence of evidence from that person, a finding is open to be made by the Commissioner,

is one of sufficiency of evidence, and does not involve any possible denial of procedural fairness.

80. Secondly, a person must be affected as an individual for procedural fairness to apply. As Deane J
held in Kioa v West, each of the challenged orders in that case “directly affected the rights,
interest and status of the person ... in respect of whom it was made and against whom as an
individual it was directed” (emphasis added).” A distinction often drawn in this regard is
between a decision affecting an individual, and a decision affecting a group or class of which an

individual is a member (including the public at large).*®

2 |t is accepted that courts take a broad, open-ended approach to determining the kinds of ‘interests’ which
attract the protection of procedural fairness: Mark Aronson, Matthew Groves and Greg Weeks, Judicial Action
of Administrative Action and Government Liability (7" ed, Thomson Reuters, 2021), [8.60]; see also Plaintiff
M61/2010E v Commonwealth (Offshore Processing Case) (2010) 243 CLR 319; [2010] HCA 41 at [75].

3 CLM18 v Minister for Home Affairs (2019) 272 FCR 639; [2019] FCAFC 170 at [55] (Perram J).

* Special Commissions of Inquiry Act 1983 (NSW), s. 14. As Dr Stephen Donaghue KC notes in the context of
Royal Commissions and commissions of inquiry generally, “Commission legislation does not confer a right on
interested persons to call witnesses to give further evidence to a commission. This is not surprising, as if such a
right existed a hearing ‘might become so protracted as to render it practically futile’’: Royal Commissions and
Permanent Commissions of Inquiry (Butterworths, 2001) 190, quoting NCSC v News Corp Ltd (1984) 156 CLR 296
at 313-314 (Gibbs CJ).

% Kioa v West (1985) 159 CLR 550 at 632.

6 Kioa v West (1985) 159 CLR 550 at 620 per Brennan J; Castle v Director General State Emergency Service [2008]
NSWCA 231 at [6] (Basten JA), dissenting as to outcome but not as to the relevant statement of principle.
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Application of the principles

81. None of the findings or conclusions which the NSWPF contends have been proposed by Counsel
Assisting affects an interest held by any of those officers as individuals. It has not been
submitted, for example, that any of those officers lied or engaged in misconduct. That would
evidently affect the officer’s personal reputation, which has been recognised as an interest

which enlivens obligations of procedural fairness.”

82. The proposed findings or conclusions, to the extent that Counsel Assisting have advanced them,
are of a different nature. Each is to the effect that a group of NSWPF officers of which the
relevant officer was a member, acting in the execution of their duties and on behalf of the
NSWPF as a ‘strike force’, held a collective attitude, and/or sought and/or produced a particular

result or consequence.

83. With respect to Mr Chebl, the NSWPF repeatedly assert that Counsel Assisting made a
“decision” not to call him: see for example CPS [363], [364], [392]. As outlined above, such

assertions are simply wrong.

84. It is contended on behalf of the NSWPF that Mr Chebl, personally, had been the subject of
“strident criticism” and “allegations ... in an entirely public form” without being given an
opportunity to respond: CPS [360]. However, the relevant criticisms made by Counsel Assisting,
for example at CAS [576] and [635]-[641], are of SF Neiwand as a whole rather than of Mr Chebl.
Moreover, Counsel Assisting were at pains to make clear in the CAS that (as was put to
DS Morgan) it was DS Morgan, as the Investigation Supervisor, who was ultimately responsible
for the direction, and decisions, and written records, of SF Neiwand, including in particular the
three Neiwand Summaries. The NSWPF now concedes, inter alia, that the criticisms of

Operation Taradale in those Neiwand Summaries were “unjustified”: CPS [395].

85. Itissubmitted that, to the extent that Counsel Assisting made submissions or proposed findings
relating to the conduct of SF Neiwand or SF Macnamir, they were not directed to impugning
any individual officer’s personal reputation, or to the probity of any one individual. Rather, they
concerned those two Strike Forces collectively. In some circumstances, it may be necessary to
receive evidence from specific individual officers within a group such as a strike force, in order
to generate a sufficiently detailed picture of the conduct of the group. However, procedural
fairness does not require that those individuals be called before a finding about the strike force’s

conduct can be made.

47 See Annetts v McCann (1990) 170 CLR 596 at 608—609 (Brennan J); Ainsworth v Criminal Justice Commission
(1992) 175 CLR 564 at 578 (Mason CJ, Dawson, Toohey and Gaudron JJ), 592 (Brennan J).
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86. For all the above reasons, namely the history of the correspondence and provision of
statements, the terms of Practice Guideline 1, the proper application of the principles of
procedural fairness, and the investigative rather than adversarial nature of an inquiry such as
this, it is submitted that if the submissions of the NSWPF and/or Mr Willing as to the need to
call witnesses and as to procedural fairness are pressed, they are misconceived and should be

rejected.

The Inquiry’s practical approach to these matters

87. Ifthe evidence before the Inquiry as at June 2023 was insufficient for the Commissioner to make
certain findings, as the submissions on behalf of the NSWPF and Mr Willing assert, that is a
result of the conduct of the NSWPF and Mr Willing, for the reasons outlined above. That is a

very unsatisfactory situation.

88. A key purpose of this Inquiry is to discover the truth in relation to matters which fall within the
Terms of Reference. It would be inconsistent with that purpose either for the Commissioner to
make findings on the basis of insufficient evidence, or for the Commissioner to decline to make

findings if any such insufficiency (if it exists) could be addressed by supplementary evidence.
89. For the reasons outlined above, it is submitted there was no such insufficiency as at June 2023.

90. However, from a practical perspective, Counsel Assisting have endeavoured to ensure that any
of the individuals referred to in the submissions of the NSWPF or Mr Willing, who wished to

give evidence or to make a submission, would be given every opportunity to do so.

91. The following paragraphs summarise what has been done in that regard. The details are more

comprehensively set out in Annexure A to these submissions.

92. First, on 10 August 2023, the Inquiry wrote to the NSWPF and requested that the NSWPF
provide statements from nine of the individuals referred to in the submissions of the NSWPF,
and also from a witness or witnesses capable of addressing the Bias Crimes-related matters
referred to above at [39] (10 August letter).“® All of those individuals were current or former

police officers, namely:

a. A witness or witnesses able to speak to the accuracy or otherwise of Sergeant Steer’s
claims that he was ‘forced out’ of the BCU in 2017, and the circumstances in which the

BCU was restructured at that time;

2 Exhibit 6, Tab 424, Letter from Solicitor Assisting the Inquiry to the Office of the General Counsel, NSW Police
Force, 10 August 2023, [79] (SCOI.85244).

22



SCOI.86243_0023

b. Superintendent Middleton;
C. DI Grace;

d. DA/SBignell;

e. MrLeggat;

f. Mr Lehmann;

g. Ms Young;

h. DS Brown;

i DSC Rullo; and

j. Mr Chebl.

93. The Inquiry requested that such statements address any matters in respect of which the NSWPF
has submitted there is insufficient evidence for the Commissioner to make findings, and/or that
procedural fairness requires that the individuals in question be given an opportunity to provide

evidence or be heard.*

94. The NSWPF eventually provided statements from four of those ten individuals: Superintendent
Middleton, DI Grace and D A/S Bignell (all of whose evidence relates to SF Parrabell), and
Superintendent Hurst (whose evidence related to some but not all of the matters referred to

above in relation to the Bias Crimes Unit).

95. As to the other six current or former police officers from whom the Inquiry had requested
statements (former officers Mr Leggat, Mr Lehmann, Ms Young, and Mr Chebl, and current
officers DS Brown and DSC Rullo), the NSWPF eventually informed the inquiry that it was not in
a position to represent any of them because of the possibility of a “conflict of interest”.>° The

nature of such asserted possible conflict has not been disclosed.

96. All of those six individuals were involved, to greater or lesser extent, in either or both of SF

Macnamir and SF Neiwand.

9 Exhibit 6, Tab 424, Letter from Solicitor Assisting the Inquiry to the Office of the General Counsel, NSW Police
Force, 10 August 2023, [80] (SCOI.85244).
%0 Exhibit 6, Tab 450, Letter from the Office of the General Counsel, NSW Police Force to Solicitor Assisting the
Inquiry, 1 September 2023 (SCOI.85669).
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97. Five of those individuals (Mr Leggat, Mr Lehmann and Ms Young, DS Brown and DSC Rullo)
subsequently provided witness statements to the Inquiry, assisted by their own lawyers. One,

Mr Chebl, responded that for various reasons he did not intend to do so.>

98. Inaddition, the Inquiry requested and obtained a further statement from Sergeant Steer (partly

in reply to that of Superintendent Hurst).

99. Secondly, although the Inquiry specifically did not request that the NSWPF provide statements
from any of the more than 30 other individuals and groups the subject of the submissions of
NSWPF or Mr Willing, the Inquiry’s 10 August letter also notified the NSWPF that, if it
considered that any of those additional individuals should also 