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03/41/0035 _  REGINA v MARK ANTHONY SCERRI

SENTENCE

HISVHONOU§: The'offendef, Mark Scerri;Awho wao bofn on
_pleaded gullty before the, Wollongong Local
Court on 26 February 2003 to a charge that on 12 May 2002
at ‘Wollongong he had sexual intercourse‘with AN

withouf his consent knowing tﬁat he had'ﬁot consented to
the sexual intercourse. .

When the matter camé before thiS‘Court last Friday he
adhered to his'ploa. He also asked me to take into |
account a charge onza'Form 1 document of assault
occasioning actual bodily harm:to J\\’ i propose
to .aceede to that ‘request.

The charge of sexuél intercoorée without consent
attracts a maximum term of imprisonment of fourteen'years
and the assault charge one of five years.

I propose now to deal with the fécts of the matter
which appear in the polioe brief.

‘At about 5am on Sunday 12 May 2002 the fwenty-sik
year old male'victim left liceénsed premises’ in the -
.Wollongong CBD and walked alone along Crown Street.with
the intention of"eitﬁér oatChiﬁg»é taxi or train oo his
home. Whilst walking in a westerly direction on the
_southern!footpath and hear the Jubi;ee Bridge on érown

Street the ﬁictim was grabbed from‘behindfby,the.offender.
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who placéd a,sfrangle hold on the &ictimAby placing,his
'right arm around his throat; He'forced fhe Victim AT '8
“southerly9direction along the.laneway'thgt‘leéas to the
eastefn piatform df-Wollonéqng Raiiwéy'étation. He'wés ‘
.fdréedvto tﬁe éround in -an isblated gfaSSed area.

With;the'weight bf the offehdef éitting on-his torso
‘the offender undid the victim’s jeans and pushed them down
to his knées; Whilst continping to.strﬁggle and yell for
help the offender punched the victim to the-face béfbre
sucking on his penis. Whilst pefforming this act the
offender became angry saying “get it up,vget it up” before
punching him to the face again.

Whilst this assault was taking place the victim’s
‘mobile phoné:rang, The offender removed the phone from
fhe victim’s pocket and ended the call. The phone rang
again wﬁich resultéd‘in the~offender‘throwing the mobile
phone away. |

The victim managed to reach for the offendef’s eyes
which-he gouged with both of his hahds. Ihe offender
reacted to this by pulliné hérd bn the victim’s penis.

The offender eventuailyAlet go of the victim and stood up
holding his eyes.  The victim ran away from the offénder
stumbling twice as he attempted to pull his pants up. . He
ran to the Wollongong Police Station where he reported the
mattér to a police officer. He was iﬁ a distressed state
with an amount.of‘blood on his,cldthing. Ambulance
persdnnel'were‘summoned and tended to his facial injuries.

As a-result of the éssault.thezvictim was emotionally.
‘traumatiséd and'suffered'a bfoken nose, ﬁ@o blaék eyeé,
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abrasions and tenderness about his body, was coughing up
blood and had trouble swallowing as a reéu;t of -the
offender holding him by the throat. . -The:victim’s wallet;
phone and one'éhoe were missing. |

The dincident was said to have occurred 5ver‘a‘twenty
to.thirty minute period.

Subsequent to the incident occurringlthe,offendef'was'
. spoken to. and asked for a photograph of himself to assist
vwifh the inquiry. Consent was not.forthcoming and a court
orde; was épplied for and granted'bn 12 June 2002.

As a result Qf polige inquiries én'item of the
victim’s ciothing; namely his boxer shorts was submitted
to the Division of Analytical Laboratories at Lidcombe.
DNA analysis was carried out on.the'item of victim’s-
clothing and the buccal samples from the .victim and the
offender, in a report furnished from biologist

Jennifer Burger the report stated:.

“The DNA recovered from the boxer shorts
originated from more than one individual.
Assuming that the DNA mixture originated from
only two individuals then it is greater than

ten billion times more likely to obtain this
result if the DNA originated from the offender
‘and the victim than if it originated from the
victim and an unknown, unrelated individual.”

Based on that information police arrested the offender'on
16>Oct05er 2002 from whiéh date he hés remained in
~ custody.

An effort was made £0fintervieQ the offender but he
declined to be further iﬁterviewed...Atsenior police.. |
bfficervagthbriséd the taking of amDﬁA sémple from the
offender which was subsequentlyidohé. He Wés charged and
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‘later when the matter came before the Court he pleadéd'

guilty.

There" is.before the Court a Victim Impact Statement
in which the~§ictim states that'since the assault the. .
impact onvhis,;ifestylewand personality-hasubeen greater

than he had realised. He said friends and family have

noticed -and.commented on .Several changes.in his

personality and every.day habits. Since- the assault- his

social life has changed. He does not go out in town any

‘more. He gets anxious going out alone anywhere at night.

He feels uneasy staying at home alone and instead will
Vislt'friends or relatives for éoﬁpany-and comfort. He is
more jumpy'and startles'eésier’than before. Although his
injuries have heéled hebstill'has.some diécomfort from his
nése whén-knoéked or bumped. His trust in people and
willingness to;help’ér chat to a passer-by has goné. The
whole ihqident»he says has left him feeling violated
physically and emotionally aﬁd he no longer feels safe in
thé community. |

I tufn now to a consideration of the offender’s
criminal record. |

Hé had no record as a juvenile.: In 1987 he was deéit
with for a middle range PCA .offence and unlicensed drive.
He was given a.- good behaviour bond by the Wollongong>Local
Court in 1989.in relation to twb charges of asséult; By

the same time he was dealt with on several charges of

"obscene exposure, malicious injury and offensive’behaviour

and either given bonds or fines. Iﬁ 1988'there:had<been a
low - PCA pffencé,xdisqualified drive and other'relatéd
.12/09/03 Yo BAT =
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traffic offences. 'In 1989 he was dealt with for ‘driving
in.a manner dangercus and being a disqualified driver and
given a six months sentence. There was also.a mid range,

PCA. However on appeal he was ‘given periodic detention' in

'relation to those matters.

R0} RN February‘1993'he was convicted and sentenced on

five charges of sexual intercourse without consent, " a

charge of maliciously inflict actual bodily'hafm with

. intent to have sexual intercourse on two counts, two

counts of grievous bodily harm, committing grievous bodily
harm with intention to have sexual intercourse and he was

also dealt with and convicted for stealing from the person

~on two charges. He was seﬁtenced to an overall period of

sixteen years to commence on 26 Septéﬁber 1989 and éiven'a
non paréle of twelve<§ears'to expire on 25VSeptember_2001.
In factwﬁe-was released ffom custody on 16 October 2002.
Since then his paroie has been revoked and the néw'date
for his release to parole will be 1 March 2006.

| Those matters involved.three male victims. Each of
those offences was carried but in circumstances remarkably

similar to the one before the Court. “The victims were

- relatively young males. Each incident took place either

on a Friday or Saturdéy night in the ‘early hours of the

follbwing,morning, "Each of them :involved threats and

- assault, the vietim being punched ‘around the head. On one

occasion the victim suffered a fractured nose and had over
forty‘stitchés to his head. They each involved the
offender sdcking on the victim’s pénis and in each case

followed by anal intercourse against the will of fhe
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victim.

In the»present‘case probably only because of the
stout resistance and the gouging of the'eyes by the wvictim
there was no anal intercourse.

i turn now to a consideration.of subjective matters.

Orai‘evidence was given’by Annette:Sharp who has'been
the offenders partner, at least in recent:times, since he
secured his liberty. She has known‘him for. about sixteen
years end’earlier had a romantic association which had
faded but they had resnmed'contact and she is now
romantically attached to him again. They have a four
months old child who was born after the'offender.went back
into custody. She records him as getting on terrifiCally
with a son of a prev1ous relationship and that he is a
very caring loving person who would do anything for them.

The offender himself gave evidence in which he
conceded that to drink alcohol would be dlsastrous for him
in the future bearing in mind that he had been drlnking on
the subject occasion. It was, he said, the first time he
- had been drinking as according to Dr Carne’s report he was
on a six month pronibition followind his release from
custody which would not quite have expired on the
particular occasion.

He expressed deep regfet towards the' victim and also
recognises his deprivation.in the role of father to this
young child. |

There is a sionificant report before the Court
.particularly from Professor David'Greenburg wno gives a
lot of detail about the offender which, to some degree,
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may -explain why he has now beén before the Court on these
vefy se;ious chargeé.

He repérted»that his~father.wés a:-violent alcoholic.
' Hisifathefjwas~dominating.and emotioﬁally distant towards
him. .He recalled that his father. forced him.to fight
_oldéf children and had a. great hatred of homosexual
people.
' His mother. who is still alive has suffered from
depression and has taken anti depressant medication for
many years. She is‘reportéd.to be a.caring person. His
mother had left his father when he was aged nine but later
returned to her huéband because of financial hardship. <Ak
age tﬁelve the offender reported leaving home beéause he
wanted té escape - from his'chaétic:home atmosphere and a
local paedophilic’ring. .

His education had not proéeeded very smoothly.
Indeea his father seemed to discourage anyvacademié
Apursdits and he‘léft school functionally illiterate but
“later atténded a TAFE course where he taught himself to
read and write. He attributes-his poor scholastic
background to his' father’s attitude‘to-him attending
school.A He had started work as a gyprock fixér untillaged
sixteen or seventeen énd then erkediin landscaping and
pénel beating. He worked for the State Raii Authority for.
a year period doing Construction and as énvelectrician of
trains. He worked fér‘afyear for.Transfiéld, He was self-
employed as a panel‘beéter before being inbarce;ated in
1989.° A
| He repérted.uSing cannabis from the age of ten and by
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age fourteen . until twenty—ohe he was using.cannabis on a
'regula;‘basis.. He also reported alcohol usage bétween the
f,yearS»fogrteepﬂénd twenty—four years. -He reported .abusing-
alcohol whilst in gaol. He denied any other illicit
substance -usage. - He had fractﬁred his vertebrafand
ruptured ‘three disks in the yearAZOOO»whiie Lifting steél
frames in prison. He now-has chronic back ache and takes
Tramal'and Celebrex medicatioh. Medical-reéordsAshqw that
he is hepatitis positive. |

As regards ‘sexual histopy this may be of some
significanée. He stated to the Professor that he was
sexually abused during his c¢hildhood between the ages of
seven and eight years. This abuse-cohtinued.for'almost
four or fivevyears.. It involved fondling of his
genitalia, masturbation, fellatio;and anal penetration by
adult.male'perpetrators; He statedkthat»there was a
paedophilic ring iﬁ Wollongong which was headed by an ex
mayor of Wollongong and other prominent community members.
He sfated that his sexual abuse in his childhood started
gradually and increased in frequehcy to twice a wéek-and
on weekends. He states that the perpetrétors would.entice
him with Visiﬁs to their farmé, flights'in private air
planes and camping trips. He had never told his father
. about this becausé,his,father hated ‘homosexuals and he 5
feared that his father would hate?him;

As a bhild.and young persdn he ‘felt confused ébout
his sexual oriéntation. He felt he héd~hpmbséxual‘ .
tendencies.- He‘stated-he feltfdiﬁferent‘f;om his male.
péefs because they nevér had ééx-with men.. He ‘
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subsequently .endeavoured to have heterosexual

relationships with.different women. He feels.that he is -

not homosexitial in his sexual orientation and regards

himself as being bisexual but curréntly;in3afhetétoseﬁual”
relationship.

Reference .is made to his fifteen year old son who was

.raised by his maternal grandmother. He referred to his

relationship with Annette Sharpe.

He described to the Professor the nature df'his'
attackS'in‘relation to the prior proceedings which I have
already in broad terms referred to. In.particular he

admitted to the Professor that if his‘victims did not

" obtain an erection he would humiliate them further and

physiqally-abuse'them. This abuse sexually aroused him
and he-would rape the victim by anal penetration; He
admitted to inducing suffering and humiliating the ¥ictim
and subjééting thém to physical assault which sexually‘
aroused him. He stated that he would then remove their
wallets and pretend that_ﬁe had noted their address. He
would threaten the'victims that if they reported -the
incident he would .come and get them;

Professor Gréenburg goes on -to report that he had

read Dr Westmore’s psychiatric report prepared for his

earlier sentencing in which he states that Mr Scerri has
“homosexual inclinations”.

Dr Westmore stated that:
“In terms of understanding his violence towards
the victims, it .is also quite common for
perpetrators-of violence against homosexual
people to have latent or active but unaccepted
homosexual impulses themselves. They find this
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part of themselves repulsive and repugnant and
-are of course driven to such behaviours by
strong sexual lmpulses &

Dr Westmore recommended that Mr Scerri continue with. his

counsel 1ling and education. The psychiatrist stated that:-

“His propensity to reoffend is dlfficolt to

de termine as a lot will rest with the amount of

acceptance and acknowledgméent he makes of his

own Hhomosexual needs before his release.”

The report then goes on to,detail the efforts by thég
offender to overcome his problems. He was involved 1% @
number of programs within the Corrective Services
Department-in relation thereto.

The Professor hoted that he completed the disclosure
part of treatment satisfactorily. He admitted
responsibility for the offences and did not blame‘the.
victims or other sexual offenders. It was noted-that his
.behaviour with sfaff was acceptable throughout his |
treatment and he part1c1pated in all aspects of the
treatment He was a posrtlve group member and completed
all his ass;gnments. Nevertheless it was seen that he
remained as a threat having regard to prior sexual
~offences and other factors.

Following his release he was referred to the
maintenance treatment program which he attendéd on a
Weekly basis. He attended AA groups likewise. At the
tlme he was descrlbed as receiving a Newstart allowance
and rece1v1ng weekly counselling from his parole offlcer
He was also belng»assisted with suitable vocational
_empldyment.counselling >
The offender stated toAProfessor Greenburg that
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whilst on parole he had ho money,lfeit depressed and felt
he deserved to drink alcohol: He subsequently went with
his_girlfriendgAnnette_for a pizza. The:couple
subsequently went to town to a club and he .began drinking.
By. 3am he reports that he was intoxicated and subsequently
went to' the toilet. He stated that he became‘disruptive
and was ejected from the club. He could not get back into
the club-so he walked to the station ahd found there were
no trains leaving at that time. On his way back from the
station his path crossed that of a young male stranger.

He admits that he physically assaulted and humiliated the
victim to subdue him. He admitted that he had become
’séxuélly aroused by the physical and psychological abuse
of the victim, thus the offences- took place.

Professor Greenburg provided an analysis of'diagnosis
of him in terms of psycho sexual disorder, paraphilia,
sexual sadism, alcohol abuse‘dependenqe. He also |
diagnosed him as suffering from chronic depression and
post traumatic stress disorder.

In his conclusions -and recommendations the Professor -
said this:

“"The writer is of the opinion that the obvious

diagnosis .in Mr Scerri has been overlooked. He

clearly. has a sexually sadistic disorder as-

defined in the diagnostic and statistical

manual .fourth edition DSM-IV. This is a

paraphilic (sexually deviant) disorder where

the individual derives seXual: excitement from

the psychological or physical suffering of ‘the

victim. This usually includeS‘the humiliation

of the non-consenting victim. Sexually

" sadistic fantasies usually' involve complete.

control over the victim who is terrified of the

impending sadistic act. Although sexual

-masochism is commonly associated with this"
‘disorder Mr Scerri denies any masochistic

\
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fantasy, sexual urges or sexual acts. His
" erotic sexual fantasies involve dominance over

the victim.”

He says that whilst he agrees with other. assessments

~ that Mr‘Scerri has homosexual tendencies and is. probably

‘bisexual in his‘orientation,rhis violence associated with -

his homosexual activity however ‘is not part- and parcel of

. his homosexual. sexual orientation. ' The violence however

is part .and parcel of his sexual sadism disorder. which has
to dateAbeen overlooked as his diagncsis.

Thus the ProfesSor reports rhat he has not.received
adeqdate treatment to address these tendencies. He also

refers to his low grade depression which seems to be

related to his relationship with his father who was

described as a domineering yiolent alcoholic. lHe thinks
he would benefit from antidepressant medication to. address
depression and symptoms of pcst traumatic stress disorder.
He thinks he.shquld further have psychological counselling
to address his other symptoms. He should have further
psychotherapy. He says that it 4s imperative that he
remain abstinent from alcohol and other llllClt substances

for an indefinite period, that is, the remainder of his

‘life. Alcohol is a disinhibitor which disinhibits his

internaljcognitive.control of his sexual sadistic
disorder. He says he should be regarded as falling in the
high risk category group for sexual reoffence. However

with more’ spec1f1c Lreatment to address hlS dlsorder and

- other dlfflcultles it may be likely to reduce his level of
.r;sk in order thap-he successfully could re-enter into.the

communlty at a later time.

5
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The.Profeséor concludes by stroagly recommending that
Mr Scerri undergo further sexual'therapy-at the Cubit
program-at the Malabar Special Program Ceritre. He is also
advised to seek treatment from the resident psychiatrist |
at the centre,k He says he appears to'be motivated in -
seeking treatment and very concerned with his. sexual
.prob}ems.. His prognosis is dependent on hiﬁ being -
successfully treated for his sexual sadistic disorder and
other related psychiatric disorders.

i de not propose to examine Dr Carne’s report.

In his submissione Mr Pearsall for the accused
concedes that he made‘no admissiens to the police but
pleaded guilty at the,Loeal Court on 26 February. He says
the Crown case was not weak. No deubt'that is meant to
indicate that the DNA evidence against him was: very
strong. He puts'towthe Court. that apart from its
utilitariaa value the plea sated the victim the
embarrassment of testifying. He refers specifically to
Professor.Greenburg’s report and goes on to submit that
the offender'was sexually abused by a paedophilic.ring at
an early age and that the offender himself was abused may
: have'cohtributedyto the commission of these offences.
Although not an excuse this factor may go someway to
~explain the commiesion of the. offence ana is available to
be taken into-account in mitigatioﬁ and(ﬁé refers to a
nuﬁber Qf authorities of the Court of Criminal Appeal. He
.refers o Professor Greenburg ki oplnlon that w1th
‘]appropllate spec1flc treatment he could be successfully
returned to the. communlty at a later tlme He
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specifically refers to his motivation.to change. He
submits that there should beﬁaffinding of special
'circumstancesﬂand‘he.refers to the various matters. that
.have'to be taken~jnto account pursuant to e 21(A) of the
vCrlmes Sentenclng Procedure Act 1999 which in my remarks I
have implicitly referred to or will refer'to;

The matters which render this particular charge
serious refers specifically to the earlier charges of
almoSt identical'kind The fact to that. he has undergone
substantial rehabilitation but desplte ‘the clear warnings
particularly those related to aldohol, in the end result
he ignored them to his own cost and that of the innoCent
victim. |

The offence was committed WhllSt on parole after he
had spent a very long perlod in gaol

As I have remarked it will be some years yet before
he finishes his former sentence. I have to cast a
sentence to objectivery demonstrate the seriousness of the
preeent offence bearing in mind that I have to take into
account the charge on the Form 1 document.

Ly those circumstancesubearing in_mind,tue plea of
guilt I propose to senteuce him to a term of imprieonment
overall of eight years. That will commence today and
expire on ll.September 2011: I am not prepared in the
circumstances‘to:find special circumstances. o appoint a
"anonfparole period_of six years and on 11 Septemoer 2009 he
will become elrgible for'coﬁsideration for release-to
parole 5 formally record a conv1ct10n and I conflrm.that
I have taken 1nto account the matter on the Form il
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document. I recommend that the reports particularly of
Professor Greenburg:and Dr Carne be fd:warded to the

prison authorities to,ensure-that the psychiatric and

~other rehabilitative treatment recommended is put-into

effect, including assessment of his psychiatric depréssion -

and treatment if necessary.
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